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STATE OF NORTH CAROLINA
UTILITIES COMMISSION

RALEIGH 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
 
In the Matter of )

Application of Duke Energy Corporation and )        
Progress Energy, Inc., to Engage in a )   DOCKET NO. E-7, SUB 986
Business Combination Transaction and to )   DOCKET NO. E-2, SUB 998     
Address Regulatory Conditions and Codes )          
of Conduct )      
 

In the Matter of )
Investigation Regarding the Approval and )            
Closing of the Business Combination of )   DOCKET NO. E-7, SUB 1017
Duke Energy Corporation and Progress )            
Energy, Inc. )  

SECOND SHOWING OF ADDITIONAL SUPPORT FOR
NC WARN’S MOTION FOR RECONSIDERATION

NOW COMES  the N.C. Waste Awareness and Reduction Network (“NC

WARN”), by and through the undersigned counsel, with additional support for its

motion for reconsideration of the merger order.  This filing is also being made in

the merger investigation docket because of the relevance of the attached

documents to that investigation.

1.  On June 29, 2012, the Commission issued its Order Approving Merger

Subject to Regulatory Conditions and Code of Conduct.  On July 26, 2012,  NC

WARN filed its Motion for Reconsideration of Merger Order, and on August 14,

2012, filed its Reply to Responses to its Motion for Reconsideration of Merger

Docket.  On September 10, 2012, NC WARN filed additional support for its
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motion for reconsideration based on the provisions of the previously confidential

settlement agreements Duke Energy and Progress Energy made with other

parties. 

2.  As part of the merger investigation in Docket E-7, Sub 1017, Duke

Energy filed various documents from both Duke Energy staff and directors and

what was termed the “legacy” Progress Energy staff and directors.  One of the

latter documents, a memo from Mr. Johnson to his Board, establishes the fact

that the members of the Duke Energy board of directors, and including Mr.

Rogers and Duke Energy upper management, were aware in detail about the

extremely excessive costs associated with the repairs of Progress Energy’s

Crystal River 3 nuclear plant and Mr. Johnson’s likely role in the mismanagement

of those repairs prior to the July 3, 2012, Duke Energy board meeting in which

they hired then fired Mr. Johnson.   Duke's Production of Documents in

Response to 10/19/12 Order, Part 8 of 8, document LEGPGNDIR002623 and

002624 attached herein as ATTACHMENT A.   The last paragraph from Mr.

Johnson’s memorandum to his Board of Directors states:

We are also accommodating a request from the Duke Board to allow
an independent team commissioned by Duke, to conduct a review of
the CR3 project.  Duke retained Zapata Engineering to conduct the
review.  They currently have about 25 team members at the CR3 site. 
A report of their review will be presented at the Duke Board meeting in
late June.
 

The Duke Energy Board meeting was held on June 26, 2012.

3.  The recently released, albeit redacted, Zapata study shows the current

estimated cost of repairs at Crystal River 3 now sits at $3.43 billion for the “worst



1   The entire Zapata study was filed with the Florida Public Service Commission, in
Docket 100437 on October 1, 2012.  The 994-page study is available at
www.floridapsc.com/library/ FILINGS/12/06562-12/06562-12.pdf

2   NC WARN finds it troublesome that the finalized minutes to the Duke Energy Board
meeting on June 26, 2012, apparently were not filed as part of the merger investigation, or at
least in a public filing.  Certainly, an additional $3.43 billion in the expected cost for the merger
was discussed by the Duke Energy Board members, as was a decision not to disclose this to the
NC Commission.  
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case” scenario.  ATTACHMENT B, Executive Summary, page 7.1  This cost of

the repairs was the one presented to the Duke Board at its meeting in late June

and prior to both the issuance of the merger order and the initiation of the merger

investigation.2  Given the unique and unprecedented scope of repairs on the

damaged reactor and the apparent lack of a detailed repair plan, compounded by

the uncertainty of licensing requirements, NC WARN posits that this $3.43 billion

is now the minimum cost for the repairs. 

4.   As NC WARN maintained in several filings in the merger dockets and

the merger investigation, the Crystal River situation should have been disclosed

during the merger proceeding.  In addition to being one of primary reason Mr.

Johnson was removed as CEO of Duke Energy: 

a.  the current estimate of $3.43 billion in repair costs in Duke Energy’s

Florida subsidiary creates pressure for higher parent company profits, thus rates,

in its other states.

b.  Crystal River losses will raise Duke’s cost of borrowing the billions for

in construction projects in the Carolinas, increasing rates significantly. 

c.   On June 28, 2012, (just two days after the Duke Energy Board

meeting when the Zapata study was discussed), Duke Energy filed a motion
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opposing NC WARN’s Offer of Proof and stated that "at this time these

allegations are completely speculation on unknown possible future events." 

d.  Withholding the Crystal River costs showed bad faith by both Progress

Energy and Duke Energy and should have been disclosed to the NC Commission

so it could consider the costs of the merger and any benefits to the ratepayers.

5.  The Zapata study should be made part of both the merger dockets and

the merger investigation as it contains highly relevant information known, but not

disclosed, by both Duke Energy and Progress Energy prior to the merger order.  

As shown in its Offer of Proof, filed on June 27, 2012 (and earlier submitted to

the Commission in the evidentiary hearing on the merger), NC WARN raised the

serious question about the extreme costs of the Crystal River 3 repairs but the

Commission declined to hear the matter.  The question remains as to whether

any of the “benefits to the ratepayers” from the merger, such as the estimated

fuel savings, given the cost pressures from Crystal River 3, the various

settlement agreements, the upgrades and maintenance at the Progress Energy

nuclear fleet upgrades, or its investments in nuclear construction projects in

Florida and South Carolina.  These undisclosed, but highly relevant issues will

cost North Carolina residential and small business customers hundreds of

millions, if not billions of dollars.  

THEREFORE, NC WARN renews its motion for reconsideration and prays

that the Commission reconsiders its merger order and issue a show cause order

to Duke Energy.
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Respectfully submitted this the 27th day of November 2012.

                                                                   /s/John D. Runkle
_____________________
John D. Runkle
Attorney at Law
2121 Damascus Church Rd.
Chapel Hill, N.C. 27516
   919-942-0600
   jrunkle@pricecreek.com

CERTIFICATE OF SERVICE

I  hereby certify that I have served a copy of the foregoing SECOND SHOWING
OF ADDITIONAL SUPPORT FOR NC WARN’S MOTION FOR
RECONSIDERATION upon each of the parties of record in this proceeding by
emailing them an electronic copy or by causing a paper copy of the same to be
hand-delivered or deposited in the United States mail, postage prepaid, properly
addressed to each.

This the 27th day of November 2012.

 /s/John D. Runkle
_________________________
Attorney at Law
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